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Scope of the Conditions

The following General Terms and Conditions of Supply and Pay-
ment (“the Conditions") shall apply to all sales of goods and sup-
plies of services (including consulting services) by SimonsVoss AG
(hereinafter referred to as “SV*).

These Conditions of SV shall apply to the exclusion of any compet-
ing or conflicting terms and conditions. In particular, SV does not
recognise standard conditions of purchase, business or payment
used by the Customer, even if SV should omit to deny same ex-
pressly. These Conditions of SV shall apply even if SV should
carry out a supply of goods or other services without demur de-
spite having notice of the Customer’s competing or conflicting
terms of business.

These Conditions of SV shall also apply to all future transactions
with the Customer. The Conditions shall apply only vis-a-vis par-
ties acting in the course of a business, public corporations and
public-law special funds within the meaning of §24 AGBG (German
Standard Terms Act).

Contract formation and termination

All contract proposals made by SV are made without obligation
and constitute mere invitations to treat. Such a proposal will form
the basis of a binding contract only upon SV issuing written con-
firmation of the Customer’s order.

Where an order placed by a customer constitutes an offer within
the meaning of §145 BGB (German Civil Code), the offer shall
lapse if it has not been accepted in writing by SV within 3 weeks
after the receipt thereof by SV.

All terms agreed between SV and the Customer for the purposes
of a contract shall be set out in writing in the contract in question.
SV reserves title and copyright in all illustrations, calculations,
computations, drawings and other materials and in all documents
which are marked “confidential“. These may not be disclosed to
third parties without the express written permission of SV and are
to be kept secret from all third parties. The Customer shall use
such documents only for the purposes contemplated by the con-
tract and shall return them to SV of its own accord after the con-
tract has been completely performed.

In the event of a business interruption, not being of short duration,
which occurs as a consequence of force majeure, strike, industrial
dispute, war, natural disaster, scarcity of raw materials, depletion
of raw materials or similar causes, whether occurring at SV or at a
third party supplier, SV shall be entitled to avoid a contract which is
still executory. SV’s contractual obligation to supply is conditional
on its own supplies being available at the right time.

Scope and execution of order

The scope and execution of the order shall be as set out in the
confirmation of order issued by SV.

The Customer shall be liable for the accuracy of all documents
which he is required to provide, including in particular drawings,
designs and lock specifications. Failure on the Customer’s part to
provide such documents shall constitute grounds for SV to refuse
its own performance pending such compliance.

If the manufacture of goods in accordance with drawings, designs
or other instructions supplied by the Customer infringes the intel-
lectual property rights of third parties, the Customer shall indemnify
SV and hold it harmless against all claims resulting therefrom.

SV shall be entitled to make delivery by instalments where delivery
in a single consignment is not possible under the prevailing cir-
cumstances. Separate invoices will be issued in respect of the in-
stalments delivered and these invoices will fall due for payment
separately from the balance of the order not yet delivered.

Delivery periods and delivery dates

The delivery period or delivery date shall be specified in writing in
every case. Where a delivery period is specified, it shall begin to
run on the day the confirmation of order is sent off. Delivery peri-
ods or delivery dates shall be deemed to have been complied with
if at the relevant date the goods have left the factory or warehouse
or if the Customer has been advised that the goods are ready for
dispatch. In the event of an order subsequently varied by agree-
ment in writing, the delivery period shall be extended or the deliv-
ery date deferred by the appropriate number of days. SV reserves
the right to deliver by instalments where delivery in a single con-
sighment is not possible under the prevailing circumstances.

In the following circumstances in particular the delivery period shall
be extended or the delivery date deferred by the duration of the
delay,
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- if the data necessary for the completion of the order are not received

by SV in good time;

- if SV is prevented from fulfilling its obligations by an event of force
majeure, strike, war, natural disaster or similar causes — whether oc-
curring in its own factory or at one of its suppliers — which SV was
powerless to avert despite exercising all due care, in particular ac-
tions taken by the authorities, business interruptions, industrial dis-
putes, delays in the delivery of essential raw materials and supplies or
of semi-finished and finished products, or problems with power sup-
ply. If as a consequence of such circumstances the supply of the
product or service should become impossible or unreasonably oner-
ous, SV shall be relieved of its obligation to supply. Nor can SV be
made answerable for events of this kind even if delivery is already
overdue at the time they occur. SV shall advise the Customer as soon
as possible of the commencement and cessation of any such obsta-
cle to performance.

If delivery has not taken place by two weeks after the delivery date or
after the end of the delivery period, as the case may be, the Customer
may by notice in writing require SV to effect delivery within a further pe-
riod of two weeks. If delivery has still not taken place by the end of this
additional time the Customer shall be entitled to cancel the contract.
In the event of a delay in delivery as a result of a breach of contract
through wilful default or gross negligence imputable to SV, SV’s liability
shall be governed by the statutory provisions. Any such default or negli-
gence which is committed by a senior manager, officer or ordinary em-
ployee of the company shall be imputed to SV. Other than where the
delay and breach of contract are the result of wilful default imputable to
SV, its liability in damages shall be limited to the foreseeable loss or
damage accruing in the usual course of things.
In the event of a delay in delivery as a result of the breach of a material
contractual obligation through simple or ordinary negligence imputable
to SV, SV's liability shall be governed by the statutory provisions. Pro-
vided always that its liability in damages shall be limited to the foresee-
able loss or damage accruing in the usual course of things.
In the event of a delay in delivery as a result of the breach of a non-
material contractual obligation through simple or ordinary negligence
imputable to SV, the Customer shall be entitled to recover liquidated
damages in the amount of 1% of the value of the consignment in re-
spect of each full week of the delay but subject to an overall ceiling of
10% of the value of the consignment.
Liability is excluded where delay in delivery is the result of a breach of a
non-material contractual obligation through simple or ordinary negli-
gence on the part of an employee of SV.
The limitations of liability stipulated in paragraphs 4.4 to 4.7 above shall
not apply where the Customer legitimately claims that because of the
delay in delivery imputable to SV he no longer has an interest in the
performance of the contract, or where the parties have stipulated a fixed
time for performance in a commercial contract.
If a delay in performance endures for longer than 3 months or if per-
formance of the contract becomes impossible, the parties shall be
bound to renegotiate the terms of the contract in accordance with the
precepts of good faith and fair dealing and having due regard to the
changed circumstances. If the parties are unable to reach agreement
on new terms acceptable to both sides, SV may terminate the contract
without any additional notice required.
The limitations of liability stipulated in paragraphs 4.4 to 4.7 above shall
not apply where the Customer legitimately claims that because of the
delay in delivery imputable to SV he no longer has an interest in the
performance of the contract, or where the parties have stipulated a fixed
time for performance in a commercial contract.
If the Customer fails to take delivery of the goods on time or to perform
any other obligations of his which are prerequisites to the other party’s
performance, SV shall be entitled to compensation for its resulting loss
or damage including any additional costs it may have incurred, without
prejudice to any other rights or remedies available to it. In such circum-
stances the risk of accidental destruction or accidental deterioration of
the goods shall also pass to the Customer at the time of his default.

Passing of risk / place of performance

The place of performance for all deliveries by SV is the warehouse or
factory in which the relevant goods are located. Unless otherwise speci-
fied in the confirmation of order, delivery is made on an “ex-works" ba-
sis. Use and risk shall pass to the Customer at the latest when the
goods leave SV's factory or warehouse or when the Customer is noti-
fied that the goods are ready for dispatch. The foregoing shall apply
even if the parties have agreed on some other form of delivery.

Packaging and transport
The goods will be shipped using a carrier selected by SV. Unless oth-
erwise stipulated in the confirmation of order, delivery will be made on
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an “ex-works" basis. SV shall be under no obligation to obtain
transport insurance. If the Customer wishes to have the shipment
insured, SV will arrange such insurance on his behalf. The Cus-
tomer shall be liable for the cost of the insurance.

If the Customer requires proof of delivery, he shall bear the cost of
same, subject to a minimum of Euro 30.00, where the goods have
demonstrably been received.

Transport packaging and all other packaging materials within the
meaning of the Packaging Order (Verpackungsverordnung) will not
be taken back, except in the case of pallets. The Customer is
obliged to arrange for the disposal of all such packaging materials
at his expense.

Notice of defects and warranty

The Customer shall examine the goods immediately upon delivery
(88377 and 378 HGB (German Commercial Code)) to satisfy him-
self as to their conformity with the contract in terms of quantity,
quality and fitness for purpose. Complaints of defects will be enter-
tained only if written notice of same is given to SV within 10 days
after confirmation of receipt or after the defects become apparent.
Defective goods shall be submitted or shipped to SV carriage paid.
SV shall be liable for latent defects only if these are not discover-
able upon proper inspection and if they are notified, substantiated
and proved in writing within 7 days of becoming apparent but not
later than 3 months after the goods were shipped.

If the notice of defects is admitted by SV, SV may elect either to
repair the defect or to make a substitute delivery at its expense
upon the defective goods being returned. In the case of repairs,
SV shall be liable for the costs only to the extent of the purchase
price.

If the defect cannot be repaired or if it would be unreasonably
onerous for the Customer to await further attempts at repair or if
the replacement goods are also defective, the Customer shall have
the right, at his option, either to avoid the contract or to demand a
reasonable abatement of the purchase price. If the product is lack-
ing a guaranteed attribute, SV’s liability shall be governed by the
provisions of §8463 and 480(2) BGB (Civil Code). The foregoing
shall not apply where the purpose of the guarantee only concerned
the conformity of the shipment with the contract and did not extend
to the risk of consequential loss arising from the defect.

SV’s liability shall be governed by the statutory provisions where
the Customer claims damages for breach of contract through wilful
default or gross negligence. Such misconduct on the part of an of-
ficer, manager or ordinary employee of the company shall be im-
puted to SV itself. Other than in the case of a wilful breach of con-
tract imputable to SV, its liability in damages shall be limited to the
foreseeable loss or damage accruing in the usual course of things.
In the event of breach of a material contractual obligation by SV
through simple or ordinary negligence imputable to SV, its liability
shall be governed by the statutory provisions. Provided always that
its liability in damages shall be limited to the foreseeable loss or
damage accruing in the usual course of things.

SV’s liability is excluded in the case of a breach of a non-material
contractual obligation through simple or ordinary negligence on the
part of an employee of SV.

In all other cases, SV's liability is excluded. In particular, SV shall
not be liable for loss or damage other than in respect of the goods
themselves.

The warranty shall not apply to fair wear-and-tear nor to loss or
damage occasioned by incompetent or negligent handling or as-
sembly, excessive demands placed on the goods, incorrect
equipment, electronic or electrical effects or similar causes.

The warranty period is 2 years as from the passing of risk in the
product. This period is a limitation period for actions and also ap-
plies to claims for compensation for consequential loss or damage,
unless the action or claim is based on tort.

In the case of commission processing and galvanisation iof goods,
SV accepts no liability for the quality of the material and its fithess
for the intended purpose.

Limitation of liability

Any further liability in damages beyond that stipulated in Articles 7
and 4 is excluded, irrespective of the cause of action or the rem-
edy sought. The foregoing applies in particular to claims based on
pre-contractual fault (culpa in contrahendo), “positive breach of
contract” and tort.

The statutory liability imposed by the mandatory requirements of
the German Product Liability Act (Produkthaftungsgesetz) is not af-
fected by this exclusion of liability.
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Liability for objective or subjective impossibility of performance is unaf-
fected.

To the extent that SV’s liability in damages is excluded or limited, the
same shall apply to the personal liability of SV’'s managers, agents,
subcontractors and employees.

Prices

All prices are binding and are quoted ex-works or ex-warehouse, as the
case may be. They are exclusive of value added tax, at the rate prevail-
ing on the day of calculation, and other extra charges, such as the costs
of packaging, transport, assembly etc., for which the Customer shall
additionally be liable.

The prices shall apply for 2 months as from the confirmation of order.

If a delivery period of longer than two months is stipulated, SV reserves
the right to pass on to the Customer by way of price increases any sub-
sequent increases in the cost of supplies, manufacturing, delivery, as-
sembly etc., including costs arising due to changes in the law (e.g. an
increase in the rate of value added tax).

Terms of payment

Unless otherwise agreed, all invoices shall be settled within 30 days
after the date of invoice without deductions of any kind. The Customer
shall be deemed in default if outstanding accounts have not been dis-
charged by 30 days at the latest after receipt of the relevant invoice or
other payment notice. If the Customer has failed to comply with the
terms of payment stipulated in respect of purchases effected during the
previous two years, SV shall be entitled to supply the Customer only on
the basis of cash on delivery or payment in advance.

Payment by bill of exchange will be accepted only by arrangement and
only subject to the instrument being honoured. All expenses arising in
connection with this mode of payment, including without limitation col-
lection and discounting costs, will be charged to the Customer and will
fall due immediately. Bills of exchange will be accepted without any
guarantee of proper presentment and protest. SV expressly reserves
the right to reject bills of exchange. Other forms of money order and
cheques will be accepted by SV unless otherwise intimated.

In the case of overdue payment — including where an extension of time
has been accorded — interest will be charged at a rate of not less than
2% above the base rate for the time being in force and in any case not
less than 5%, without prejudice to SV’s possible entitlement to a higher
amount of compensation in a given case. Nothing in this paragraph
shall exclude any other rights and remedies which may be available to
SV in the event of overdue payment.

The Customer may exercise a right of set-off only if his counterclaims
have been conclusively determined by a court of law or are not in dis-
pute or have been accepted by SV. The Customer shall have a right to
withhold payment only if his counterclaim is founded on the same con-
tractual relationship and is not in dispute. SV shall be entitled to exer-
cise rights of set-off and retention to the extent permitted by law.

If the terms of payment are not observed or if SV subsequently be-
comes aware of circumstances calculated to diminish the creditworthi-
ness of the Customer, all amounts owing to SV shall become immedi-
ately due and payable, irrespective of the maturity date of any bills of
exchange which may have been accepted and credited. SV shall in that
case be further entitled to make all outstanding supplies of goods or
services subject to payment in advance or the furnishing of security. If
payment in advance or security is not tendered upon demand or by the
end of a reasonable additional period specified by SV, SV shall be enti-
tled to terminate the contract without prejudice to any further rights or
remedies available to SV.

Reservation of title

The goods supplied (“the reserved goods*) shall remain the property of
SV until payment in full — in the case of payment by cheque or bill of ex-
change until collection on same — of all SV’s outstanding accounts aris-
ing from the contractual relationship with the Customer.

The Customer shall be obliged to take proper care of the goods sup-
plied; in particular he shall be bound to keep them insured in their full
replacement value at his expense against the risks of fire, water dam-
age and theft. In the case of goods requiring maintenance or inspection,
the Customer shall carry out such maintenance or inspection on time
and at his expense.

The Customer shall have the right to resell the goods in the ordinary
course of business. In the event of such resale, the Customer here and
now assigns to SV to the extent of the value of the reserved goods (in-
voice amount plus VAT) all claims and all ancillary rights accruing to
him as against his purchasers arising out of such resale.

If the Customer adapts or processes the reserved goods, he shall be
deemed to do so as SV’s agent, without however any obligations being
incurred by SV in consequence thereof. If the said goods are processed
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with other goods title to which has also been reserved by the sup-
pliers thereof, SV shall acquire, as of the time of such processing,
joint ownership of the new products resulting therefrom in propor-
tion to the purchase price agreed between SV and the Customer
(invoice amount plus VAT) relative to the corresponding purchase
price of the other goods concerned. In addition, the new product
resulting from the processing shall be subject to the same stipula-
tions as the reserved goods.

If the reserved goods are inseparably mixed with other goods, SV
shall acquire, as of the time of such mixing, joint ownership in the
new product resulting therefrom in proportion to the value of the
reserved goods (invoice amount plus VAT) relative to the other
goods included in the mixture. If goods belonging to the Customer
make up the bulk of the mixture, it is hereby agreed that the Cus-
tomer will assign title to the resulting product proportionately to SV.
The Customer shall be bound to preserve the said title for SV.

The Customer assigns to SV by way of security for SV's claims
against the Customer the claims accruing to the Customer arising
from the combination of the reserved goods with landed property.
The Customer is bound to notify SV immediately in writing of any
third party interference with the goods which are subject to reser-
vation of title and the rights assigned to SV. If the third party is un-
able to defray SV's costs of bringing an action under §8771 ZPO
(Code of Civil Procedure), the Customer shall be liable for any ex-
pense incurred by SV under this heading.

SV shall be entitled at any time to require goods to which SV has
title or joint title to be delivered up if SV comes to doubt that the
Customer’s will discharge its accounts or if the Customer is in
breach of his obligations. Repossession of the goods by SV shall
not constitute termination of the contract, unless SV expressly so
declares in writing. Seizure by SV of the goods sold shall in all
cases constitute a determination of the contract.. SV shall be enti-
tled to resell the goods upon repossessing same. The proceeds of
such resale shall be set off against the Customer’s liabilities — after
deduction of the reasonable expenses of the resale.

The Customer shall be obliged to perform all necessary acts and
to issue all documents required under the law in order for the res-
ervation of title to become effective or for any other security inter-
est to be created or maintained in favour of SV.

11.10. If the realisable value of the items furnished as security for
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SV’'s claims should exceed the value of the said claims by more
than 10%, SV will, at the Customer's request, release security
items of its choosing to the extent of the amount by which the real-
isable value of the said items exceeds the value of the claims se-
cured by more than 10%.

Liquidated damages

In the event of the Customer failing to perform the contract, he
shall be liable to pay SV liquidated damages equal to 20% of the
agreed price, without prejudice to any further rights or remedies
available to SV. The quantum of damages payable shall be in-
creased or reduced accordingly where SV or the Customer can
show that the extent of the actual loss or damage was greater or
less, as the case may be.

In the case of goods produced in accordance with the Customer’s
instructions, SV shall in every case be entitled to compensation for
the full amount of its loss or damage.

Severability

If any provision of these Conditions or of any other agreement
shall be deemed to be invalid, illegal or unenforceable, the validity,
legality, and enforceability of the remaining provisions of these
Conditions or of the other agreement shall not in any way be af-
fected or impaired thereby. Invalid provisions shall be replaced
with valid provisions calculated to give effect to the intention of the
parties.

Governing law, interpretation and submission to jurisdiction
All legal relationships between SV and the Customer arising in
connection with the formation, performance or completion of this
contract, whether founded on contract, tort or otherwise, shall be
governed exclusively by the domestic substantive law of the Fed-
eral Republic of Germany in force as of the time of formation of the
contract. The application of the United Nations Convention on
Contracts for the International Sale of Goods is excluded.

This contract and these Conditions shall be construed in all re-
spects in conformity with the substantive law of Germany. The
German language version shall form the sole basis for the con-
struction, application and interpretation of these Conditions.

14.3.

14.4.

The courts of Munich shall have exclusive jurisdiction over all legal
disputes arising between SV and the Customer, including actions on
cheques and bills of exchange. However, SV shall have the right to sue
the Customer in the courts of the latter’s place of business.

SV and the Customer agree that where the Customer does not have an
establishment in Germany, service of process shall be effected by reg-
istered mail or by any other method permitted under the applicable law.
Both parties undertake not to contest the jurisdiction of the court if proc-
ess is served by such means in any matter arising in connection with
this contract and these Conditions.
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